Commissioning Policy (EMSCGP005V2)

Defining the boundaries between
NHS and Private Healthcare
1. Definitions
Private patients are patients who receive private healthcare, funded on a pay-asyou-go basis or via a medical insurance policy.
Private healthcare means medical treatments or medical services which are not
funded by the NHS, whether provided as a private service by an NHS body or by the
independent sector. A patient may choose to seek treatment on a private basis even
where that treatment is available from an NHS provider.
NHS commissioned care is healthcare which the patient’s responsible primary care
trust has agreed to fund. The PCT has policies which define the elements of
healthcare which the PCT is and is not prepared to commission, and IFR processes
to consider commissioning care for individual patients outside those policies.
Co-payment is seldom permitted in the NHS, other than where, pursuant to
Regulations made under the National Health Service Act 2006, specified patients are
required to make a specified contribution to the cost of NHS commissioned care.
Co-funding of NHS care is any arrangement, apart from the permitted co-payment
defined above, under which the cost of an episode of healthcare for an NHS patient,
which in part involves NHS commissioned care, is or is proposed to be partly funded
by the patient. Co-funding is not permitted within the NHS.
Attributable costs are the financial costs to be considered when privately funded
treatment is provided within an NHS setting. Attributable costs refer to all costs
which would not have been incurred by the NHS had the patient not sought private
treatment. If an NHS patient has also gone to a private provider (ie: in connection
with the same medical condition for which they are receiving NHS care) to buy a drug
not available as part of the NHS care package, then they are expected to pay for any
consequential costs (these can include additional monitoring needed for the drug,
blood tests, CT Scans, etc) and also pay for the treatment of predictable
complications of receiving the drug. If a patient chooses to seek private healthcare
for a treatment that is not normally commissioned by the NHS, the patient is
expected to pay all attributable costs. It is not acceptable, for example, to ‘piggy
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back’ a private monitoring test onto routine monitoring which the patient might be
having, in parallel, within the NHS.

2. The policy
2.1

This policy applies to any patient for whom the PCT is the Responsible
Commissioner.

.
Entitlement to NHS Care
2.2

NHS care is made available to patients in accordance with the policies of the
PCT. However, individual patients are entitled to choose not to access the
NHS care and/or to pay for their own healthcare through a private
arrangement with doctors and other healthcare professionals. Save as set
out in this policy, a patient’s entitlement to access NHS healthcare should not
be affected by a decision by a patient to fund part or all of their healthcare
needs privately.

2.3

An individual who is having treatment which would have been commissioned
by the PCT, but who has commenced that treatment on a private basis, can
at any stage request to transfer to complete the treatment in the NHS. In this
event, the patient will, as far as possible, be provided with the same treatment
as the patient would have received if the patient had had NHS treatment
throughout. This may mean the patient having to wait for the continuation of
treatment, to ensure that he or she receives care on the same basis as any
other NHS patient and is not advantaged by having begun their treatment on
a private basis.

2.4

Patients are entitled to seek part of their overall treatment for a condition
through a private healthcare arrangement and part of the treatment as part of
NHS commissioned healthcare. However the NHS commissioned treatment
provided to a patient is always subject to the clinical supervision of the NHS
treating clinician. There may be times when an NHS clinician declines to
provide NHS commissioned treatment if he or she considers that any other
treatment given, whether as a result of privately funded treatment or for any
other reason, makes the proposed NHS treatment clinically inappropriate.

2.5

An individual who has chosen to pay privately for an element of their care,
such as a diagnostic test, is entitled to access other elements of care as NHS
commissioned treatment, provided the patient meets NHS commissioning
criteria for that treatment. However, at the point that the patient seeks to
transfer back to NHS care, the patient should:




2.6

be reassessed by the NHS clinician;
not be given any preferential treatment by virtue of having accessed part
of their care privately; and
be subject to standard NHS waiting times.

A patient whose private consultant has recommended treatment with a
medication normally available as part of the NHS commissioned care in the
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patient’s clinical circumstances can ask his or her NHS GP to prescribe the
treatment as long as:




the GP considers it to be medically appropriate in the exercise of his or
her clinical discretion;
the drug is listed on the PCT’s formulary or the drug is normally funded by
the PCT; and
the GP is willing to accept clinical responsibility for prescribing the
medication.

2.7

There may be cases where a patient’s private consultant has recommended
treatment with a medication which is specialised in nature and the patient’s
GP is not prepared to accept clinical responsibility for the prescribing decision
recommended by another doctor. If the GP does not feel able to accept
clinical responsibility for the medication, the GP should consider whether to
offer a referral to an NHS consultant who can consider whether to prescribe
the medication for the patient as part of NHS funded treatment. In all cases
there should be proper communication between the consultant and the GP
about the diagnosis or other reason for the proposed plan of management,
including any proposed medication.

2.8

Medication recommended by private consultants may be more expensive
than the medication options prescribed for the same clinical situation as part
of NHS treatment. In such circumstances, local prescribing advice from the
PCT should be followed by the NHS GP without being affected by the
privately recommended medication. This advice should be explained to the
patient who will retain the option of purchasing the more expensive drug via
the private consultant.

Joint NHS and private funding
2.9

NHS care is free of charge to patients unless regulations have been brought
into effect to provide for a contribution towards the cost of care being met by
the patient. Such charges include prescription charges and some clinical
activity undertaken by opticians and dentists. These charges are not “cofunding” but constitute a rarely permitted form of “co-payment”. The specific
charges are set by Regulations. These charges have always been part of the
NHS.

2.10

Co-funding and other forms of co-payment, other than those limited forms
permitted by Regulations, are currently contrary to NHS policy. The PCT will
not consider any funding requests of this nature.

2.11

Patients are entitled to contract with NHS Acute Trusts to provide privately
funded patient care as part of their overall treatment. It is a matter for NHS
Trusts as to whether and how they agree to provide such privately funded
care. However NHS Trusts must ensure that private and NHS care are
kept as clearly separate as possible. Any privately funded care must be
provided by an NHS Trust at a different time and place to NHS commissioned
care.
In particular:


Private and NHS funded care cannot be provided to a patient in a
single visit to an NHS hospital.
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If a patient is an in-patient at an NHS hospital, any privately funded
care must be delivered for the patient in a separate building or
separate part of the hospital, with a clear division between the
privately funded and NHS funded elements of the care, unless
separation would pose overriding concerns for patient safety (see
2.14).
Subject to the patient safety exception outlined above, a patient is not
entitled to “pick and mix” elements of NHS and private care within the
same treatment, and so is unable to have privately funded and NHS
funded treatment provided as part of the same episode of care. (eg: a
patient undergoing a cataract operation as an NHS patient cannot
choose to pay an additional private fee to have a multi-focal lens
inserted during his or her NHS surgery instead of the standard single
focus lens inserted as part of NHS commissioned surgery)

2.12

Private prescriptions may not be issued during any part of NHS
commissioned care. A common enquiry concerns fertility treatment, where a
patient who is paying for IVF treatment, ask their GP to issue NHS
prescription drugs required as part of that treatment or to seek NHS funding
for investigations which are part of the privately funded IVF treatment. This is
not permitted. If the patient does not meet the PCT’s commissioning criteria
for funding IVF, the NHS should not prescribe drugs or support other medical
procedures required as part of the privately funded treatment.

2.13

If a patient is advised to be treated with a combination of drugs, some of
which are not routinely available as part of NHS commissioned treatment, the
patient is entitled to access the NHS funded drugs and can consult a clinician
privately for those drugs which are not commissioned by the NHS. If a
combination of drugs or other treatments is or are required to be administered
at the same time, part of which is not funded by the NHS, the patient must
fund all of the drugs provided and the other costs associated with the
proposed treatment. Patients in such circumstances may approach the PCT
to apply for funding for the whole of the treatment. However, if the PCT
policies do not allow routine commissioning for such treatment, the patient will
only be entitled to seek funding on an individual basis on the grounds that the
patient has exceptional circumstances. The fact that a patient was prepared
to fund part of their own treatment is not a proper ground to support a claim
for exceptional circumstances.

2.14

Trusts are entitled to make an exception to the policy in the above paragraph,
to permit privately funded and NHS funded care to be delivered at the same
time where individual patient safety considerations make it imperative for the
NHS and privately funded treatments to be delivered simultaneously. The
decision to depart from the policy of clearly separating private and NHS
treatment should taken by the Trust Medical Director and the reasons should
be fully recorded in the patient’s medical records.

2.15

When a patient wishes to pay privately for a treatment not normally funded by
the patient’s PCT, the patient will be required to pay all costs associated with
the privately funded episode of care. The costs of all medical interventions
and care associated with the treatment include assessments, inpatient and
outpatient attendances, tests and rehabilitation.

2.16

The PCT will not make any contribution to the privately funded care to cover
treatment that the patient could have accessed via the NHS.
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2.17

Any privately funded arrangement which is agreed between a patient and a
healthcare provider (whether an NHS Trust or otherwise) is a commercial
matter between those parties. Save as set out above, the PCT is not a party
to those arrangements and cannot take any responsibility for the terms of the
agreement, its performance or the consequences for the patient of the
treatment.

NHS continuation funding of care which was commenced on a private basis
This section should be read in conjunction with the East Midlands Specialised
Commissioning Groups Supplementary Policy: An explanation of the Primary Care
Trust’s approach to continuing funding care which was commenced on a private
basis, April 2009
2.18

PCT policies define which treatment the PCT will and thus, by implication, will
not fund. Accordingly if a patient commences a course of treatment that the
PCT would not normally fund, the PCT will not pick up the costs of treatment
through the course.

2.19

A patient is entitled to apply for funding by means of an individual funding
request, alleging that his or her clinical circumstances are exceptional.
However, where the PCT has decided not to fund a treatment routinely, the
fact that the patient has demonstrated a benefit from the treatment to date (in
the absence of any other evidence of exceptionality) would not be a proper
basis for the PCT to agree to change its policy. Such an approach would
result in the PCT approving funding differentially for persons who could afford
to fund part of their own treatment. It is the responsibility of the Private
Healthcare Provider to ensure the patient is fully informed of the PCTs
position relating to ongoing funding before commencing the private treatment.

2.20

If a patient commences treatment privately for a drug or other medical
intervention that the PCT agrees to fund routinely, then provided that the
patient’s clinical circumstances are within those defined in the PCT’s
commissioning policy, the patient is entitled to transfer to NHS funded
treatment at any stage. However, the PCT will not reimburse the patient for
any treatment received as a private patient before a request is made for NHS
funded treatment.

2.21

If a patient seeks funding from the PCT for a drug or other treatment that is
not routinely funded and this application is approved on the grounds of
exceptionality, the PCT will not meet the costs of any prior privately funded
treatment.

2.22

Patients who wish to persuade the PCT to pick up funding for treatments that
are not routinely commissioned can:




make an application for funding for their case an as individual case
under the PCT’s IFR policy, or
request the PCT treat the application as an in year service development
to be considered under the PCT’s In-Year Service Development policy,
or
request that the treatment be considered for inclusion as part of the
PCT’s annual plan and, if approved, be funded from the
commencement of the coming financial year.
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2.23

Continuation funding for treatment which has been commenced on a private
basis will not be approved in any other circumstances.

2.24

Patients can access treatment on the NHS if and when the treatment is made
available to all patients and/or where the PCT services and the patient’s
clinical needs meet PCT commissioning policies for that particular treatment.

Other
2.25

Individual patients who have been recommended treatment by an NHS
consultant that is not routinely commissioned by the PCT under its existing
policies are entitled to ask their GP for a referral for a second opinion, from a
different NHS consultant, concerning their treatment options. The PCT’s
Commissioning Team is available to offer advice on preferred providers in
such circumstances. However, a second opinion supporting treatment which
is not routinely commissioned by the PCT does not create any entitlement to
NHS funding for that treatment. The fact that two NHS consultants have
recommended a treatment would not normally amount to exceptional
circumstances.

2.26

NHS patients are entitled to make a complaint about any refusal by the PCT
to agree to fund NHS care in their individual case. If such a complaint is
made, the PCT will investigate the patient’s concerns as quickly as possible
using the PCT’s complaints procedure and will assess the decisions made
against this policy and the relevant PCT commissioning policies.

2.27

When grounds for a patient being considered an exception have been
established, then the PCT will then assess and prioritise that patient’s needs
against competing needs within the budgets available. There may be times
when the funding of a patient’s treatment may need to be brought forward to
the next financial year or when money can be released through disinvestment
elsewhere.

3. Key principle supporting this policy
3.1

Primary care trusts have legal responsibility for NHS healthcare budgets and
their primary duty is to live within the budget allocated to them.

3.2

PCT commissioners have a responsibility to make rational decisions in
determining the way in which they allocate resources and to act fairly between
patients.

3.3

All NHS commissioned care should be provided as a result of a specific policy
or decision to support the proposed treatment. A third party has no mandate
to pre-commit resources from PCT budgets unless directed by the Secretary
of State.

3.4

New treatments should be assessed for funding according to the basic
principles of clinical effectiveness, safety and cost effectiveness and then
prioritised within an ethical framework that supports consistent and affordable
decision making.
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3.5

If treatment is provided within the NHS which has not been commissioned in
advance by a PCT, the responsibility for ensuring ongoing access to that
treatment lies with the clinician or other person who initiated the treatment.

4. Local documents which have a direct bearing on this policy
East Midlands Specialised Commissioning Group supporting documents
EMSCG Definitions (EMSCGN001V1), 2009
East Midlands Specialised Commissioning Group supporting documents
EMSCG Key Principles (EMSCGN003V1), 2009
Please refer to your PCTs documentation relating to:
Priority setting processes within the organisation
Individual Funding Procedures within the organisation
The principles guiding prioritisation
Patients and clinicians should ensure that they have checked any relevant treatment
specific policy on the East Midlands Specialised Commissioning Group (EMSCG’s)
website as the treatment may not be routinely commissioned by the EMSCG. The
website address is: http://www.emscg.nhs.uk/
East Midlands Specialised Commissioning Group Commissioning Policy,
Commissioning of new Orphan Disease Treatments, July 2008.
East Midlands Specialised Commissioning Group Commissioning Policy, NHS pickup of Drug Company sponsored treatments, October 2007.
East Midlands Specialised Commissioning Group Commissioning Policy, Requests
to continue funding of care commenced privately, October 2007.

5. Documents which have informed this policy
The National Health Service Act 2006.
www.dh.gov.uk/en/Publicationsandstatistics/Publications/PublicationsLegislation/DH_
4134387
World Class Commissioning Assurance Handbook (June 2008). Available from:
www.dh.gov.uk/en/managingyourorganisation/commissioning/worldclasscommissioni
ng/assurance/index.htm
The NHS constitution
http://www.dh.gov.uk/en/Healthcare/NHSConstitution/index.htm
National Prescribing Centre and Department of Health. Defining DH guiding rinciples
for processes supporting local decision-making about medicines (January 2009).
Available from:
www.dh.gov.uk/en/managingyourorganisation/commissioningdh_093414
NHS Confederation. Priority setting: an overview. (2007). Available from:
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www.nhsconfed.org/publications/prioritysetting/pages/prioritysettingoverview.aspx
NHS Confederation. Priority setting: managing new treatments. (2008). Available
from:
www.nhsconfed.org/publications/prioritysetting/pages/prioritysettingnewtreatments.as
px
NHS Confederation. Priority setting: managing individual funding requests. (2008).
Available from:
www.nhsconfed.org/publications/prioritysetting/ages/prioritysettingfunding.aspx
NHS Confederation. Priority setting: legal considerations. (2008). Available from:
www.nhsconfed.org/publications/prioritysetting/pages/prioritysettinglegal.aspx
NHS Confederation. Priority setting: strategic planning. (2008). Available from:
www.nhsconfed.org/publications/prioritysetting/pages/prioritysettingstrategicplanning.
aspx
Department of Health’s 2004 Code of Conduct for Private Practice
http://www.dh.gov.uk/en/Publicationsandstatistics/Publications/PublicationsPolicyAnd
Guidance/DH_085197
Department of Health’s Consultation Document: Guidance on NHS patients who wish
to pay for additional private care
http://www.dh.gov.uk/en/Consultations/Liveconsultations/DH_089926
Improving access to medicines for NHS patients. A report for the Secretary of State
for Health by Professor Mike Richards CBE. (November 2008). Available from:
www.dh.gov.uk/en/publicationsandstatistics/publications/publicationspolicyandguidan
ce/dh_089927

Regional leads for this Malcolm Qualie
Head of Health Policy
policy
EMSCG
malcolm.qualie@emscg.nhs.uk

Version
Policy effective from
Date of next review
Acknowledgements

Dr Tim Daniel
Consultant in Public Health
EMSCG
2
1 July 2009
As required – minimum 3 yearly
West Midlands SCG

Defining the boundaries between NHS and Private Healthcare

Page 8 of 8

